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SOME QUESTIONS OF INTERNATIONAL LAW IN THE 
EUROPEAN WAR 



THE VIOLATION OF NEUTRAL TERRITORY 

The invasion by German troops of the territories of Belgium and 
Luxemburg and the occupation by Japanese troops of Chinese territory 
to facilitate their attack upon the German forces at Kaio-Chau have 
raised one of the most fundamental questions of international law, 
namely, under what circumstances, if any, is a belligerent justified in 
violating the territory of a neutral for the purpose of prosecuting his 
military operations against the enemy. The German and Japanese 
offenses differ somewhat because in the one case the neutrality of the 
violated territory had been guaranteed by a special convention of long 
standing to which the violating belligerent was himself a party; in the 
other case the neutrality of the violated territory, although protected by 
a long established rule of international law, as well as by one of the Hague 
conventions, had not been made the subject of a special and solemn 
guarantee by a group of Powers. This fact, together with other cir- 
cumstances, places the two acts upon a different moral if not a different 
legal footing. 

In brief, the facts regarding the neutralization of Belgium and Luxem- 
burg are as follows: In 1831, shortly after the Belgians had proclaimed 
their independence, representatives of the five great Powers, England, 
France, Austria, Russia and Prussia, assembled at London and signed a 
treaty, Article 9 of which declares that "Belgium * * * shall form a 
perpetually neutral state," and "that the five Powers, without wishing to 
intervene in the internal affairs of Belgium, guarantee her that perpetual 
neutrality, as well as the integrity and inviolability of her territory." 
Article 10 declares that "by just reciprocity Belgium shall be held to 
observe this same neutrality toward all the other states and to make no 
attack on their internal or external tranquillity whilst always preserving 
72 
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the right to defend herself against any foreign aggression." This con- 
vention was followed by a definitive treaty dated January 23, 1839 and 
accepted by Belgium and the Netherlands, Article 7 of which declares 
that Belgium shall form "an independent and perpetually neutral state" 
and that she is "obligated to preserve this neutrality against all the 
other states." By a treaty dated May 11, 1867, between Great Britain, 
Austria, Belgium, France, Italy, The Netherlands, Prussia and Russia, 
Luxemburg was likewise declared to be a perpetually neutral state. 
Article 2 declares that the high contracting parties engage to respect the 
principle of neutrality stipulated by the present article. " That principle 
is and remains placed under the sanction of the collective guarantee of 
the Powers signing the present treaty, with the exception of Belgium, 
which is itself a neutral state." 1 The purpose of the treaties had regard 
to both the preservation of the peace of Europe and the protection of the 
neutrality of the said states, which, by reason of their geographical 
situation, were peculiarly exposed to violation in a war among those 
Powers between whose territories they lie. 2 

The question of the binding force of the Belgian treaty was first 
raised during the Franco-German War of 1870 when England, fearing 
that one or both belligerents might disregard it, demanded assurances on 
this point and induced both belligerent governments to sign special 
agreements by which they promised to respect the neutrality of Belgium 
and this they both did. 3 

On July 31, 1914, when war between Germany and France seemed 
imminent, Sir Edward Grey, adopting the identical course which the 
British Government followed in 1870, instructed the British Ambassa- 
dors at Berlin and Paris that it was essential in view of existing treaties 
that His Majesty's Government should know whether the German and 
French Governments were prepared to undertake an engagement to 
respect the neutrality of Belgium so long as no other Power violated it. 

1 For the text of this treaty and comments thereon see Wicker, Neutralization, 
pp. 29 et seq. 

2 For the history of the events leading up to the neutralization of Belgium and the 
reasons therefor, see Descamps, La Neutrality de la Belgique, Chap. Ill; see also Kleen, 
Les Lois et usages de la Neutralite, Vol. I, p. 91; and Rivier, Principes du Droit des 
Gens, Vol. I, p. 110. 

3 The texts of both treaties are printed in Descamps, pp. 287-288. 
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The French. Government promptly replied to the British inquiry of 
July 31st, saying that it was "resolved to respect the neutrality of 
Belgium and it would only be in the event of some other Power violating 
that neutrality that France might find herself under the necessity in 
order to assure the defense of her security to act otherwise." The reply 
also added that "this assurance has been given several times." The 
reply of the German Secretary of State for Foreign Affairs was that he 
could not possibly give an answer before consulting the Emperor and 
the Chancellor. 4 In a dispatch of August 1st, Sir Edward Grey again in- 
sisted on an answer, saying that the neutrality of Belgium was a matter 
of very great interest to England. "If Germany could see her way 
clear," he said, "to give the same assurance as that which had been 
given by France, it would materially contribute to relieve anxiety and 
tension here. On the other hand, if there were a violation of the neu- 
trality of Belgium by one combatant while the other respected it, it 
would be extremely difficult to restrain public feeling in this country." 

On August 2d, the German Government proposed to Belgium that 
permission be granted to German troops to march through her territory, 
offering in return that when peace was concluded the Kingdom of 
Belgium and all its possessions should be protected to the fullest extent; 
that upon the conclusion of peace the territory should be evacuated and 
that if Belgium would preserve a "friendly attitude" Germany would 
engage to pay cash for all supplies needed by the German troops and 
would indemnify her for all damage caused. The character of an ulti- 
matum was given to the proposal by the threat that "should Belgium be- 
have in a hostile manner toward German troops * * * Germany will be 
obliged to consider Belgium as an enemy," in which case Germany "will 
make no promises to the kingdom but will leave to the decision of arms 
the regulation of the ultimate relations of the two states toward each 
other." Finally, it added that "the German Government is justified in 
hoping that this eventuality will not arise and that the Belgian Govern- 
ment will take appropriate steps to prevent its arising." 6 A reply 
within twelve hours was requested to this ultimatum. On the following 
day at 7 o'clock in the morning the Belgian Government delivered a 

4 Statement of Sir Edward Grey in the House of Commons, August 31st. 
5 'The text of this proposal is printed in "The Case of Belgium," p. 5. 
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reply to the German proposal for "friendly neutrality," in which it 
declared that it was "profoundly and painfully astonished" at the de- 
mand, that Belgium had always faithfully observed her international 
obligations and performed her duties in a spirit of loyal impartiality; 
that the attack upon her independence with which Germany threatened 
her was a flagrant violation of the law of nations, and that if the Belgian 
Government accepted the proposal it would sacrifice its national honor 
and betray, at the same time, its duty toward Europe. In conclusion, 
the reply stated that "if the Belgian Government be disappointed in its 
expectations, it is resolved to repulse by every means in its power any 
attack upon its rights." 6 On the 4th of August the Belgian Minister of 
Foreign Affairs was informed by the German Government that, as 
Belgium had declined its "well intentioned" proposals, it deeply re- 
gretted the necessity of carrying out, by force of arms, if necessary, the 
measures considered indispensable in view of the French menaces. 
Thereupon German troops marched into Belgium. On the same day 
Sir E. Goschen was informed by Sir Edward Grey that "in view of the 
refusal of the German Government to give the same assurance respecting 
Belgium that France had given and in view of the violation of Belgian 
territory, he must repeat the request and ask that a satisfactory reply be 
received in London by twelve o'clock that night. If not, the Ambassador 
was to ask for his passports and to say that His Majesty's Government 
felt bound to take all steps to uphold the neutrality of Belgium and the 
observance of a treaty to which Germany is as much a party as our- 
selves." 7 Sir E. Goschen states that upon receipt of this telegram he 
called on the German Secretary of State for Foreign Affairs and inquired 
in the name of His Majesty's Government whether the Imperial Govern- 
ment would refrain from violating Belgian neutrality. Herr von Jagow 
at once replied that he was sorry to say that his answer must be no, as in 
consequence of the German troops having crossed the frontier that 
morning, Belgian neutrality had already been violated. 8 

The questions of international law involved in the violation of the 
neutrality of Belgium may be reduced to three, namely: (1) is the viola- 

6 Text in "The Case of Belgium," p. 7. 

' English "White Book," dispatch No. 159. 

8 Dispatch of Sir E. Goschen to Sir Edward Grey, August 8th. 
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tion of the territory of a neutral by a belligerent ever justifiable, and if 
so, was it justifiable in the present case? (2) is it permissible to a neutral 
to grant the right of passage through its territory of troops for the 
purpose of attacking another state? (3) where two or more states have 
by treaty guaranteed the permanent neutrality of another state, is 
it the right or duty of one of the guaranteeing Powers to intervene, 
independently of the will of the other co-guarantors, for the purpose of 
preventing the violation of the guarantee by one of the parties? 

Acts in violation of the territory of neutral states by belligerents may, 
for the purpose of the present discussion, be grouped into two classes: 
(1) the use of neutral territory as a theater of hostilities, a base of 
operations or a place for recruiting forces or for fitting out or increas- 
ing armaments; (2) as a right of way for the passage of troops. The 
law of neutrality as it is understood today does not recognize any dis- 
tinction between the two classes of acts; both are forbidden to belliger- 
ents, one quite as much as the other. But intrinsically there is an 
important distinction between them, for the injury sustained by the 
neutral in the two cases may be very different. Where opposing bel- 
ligerents fight their battles upon the territory of a neutral or use it 
as a base of operations or for recruiting their forces or for fitting out 
their armaments, not only the honor and dignity of the nation are 
outraged, but it suffers material injury from the inevitable destruction 
of property and interference with the occupations and normal life of the 
inhabitants. On the contrary, the use of neutral territory merely for 
the passage of troops does not necessarily produce such results. It 
would be quite possible for a belligerent to march an army across a 
small state without interfering in the slightest degree with the lives, 
property or daily pursuits of the inhabitants. Indeed, if he should pur- 
chase his supplies from the local inhabitants it might be a source of 
actual profit to them. In the present case, Germany asked only for the 
right of passage for her troops; she declared that she contemplated no 
hostile act against Belgium; she promised to protect the kingdom in all 
its possessions; to indemnify it for all damage done and to buy and pay 
cash for all supplies needed for the troops during their passage through 
the country. The German Government readily admitted that its act 
was a violation of a treaty to which it was a party and a violation of 
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a long established principle of international law, but justified the act 
as one of military necessity. It was "a question of life and death;" 
and the duty of self-preservation required Germany "to forestall the 
French advance," 9 and this duty must override treaties and rules of 
international law when they stand in the way. Sir E. Goschen thus 
stated the reasons which the Imperial Secretary of State gave in defense 
of Germany's action: 

Herr von Jagow again went into the reasons why the Imperial Govern- 
ment had been obliged to take this step — namely, that they had to 
advance into France by the quickest and easiest way, so as to be able 
to get well ahead with their operations and endeavour to strike some 
decisive blow as early as possible. It was a matter of life and death for 
them, for if they had gone by the more southern route they could not 
have hoped, in view of the paucity of roads and the strength of the 
fortresses, to have got through without formidable opposition, entailing 
great loss of time. This loss of time would have meant time gained by 
the Russians for bringing up their troops to the German frontier. Rapid- 
ity of action was the great German asset, while that of Russia was an 
inexhaustible supply of troops. 10 

In a speech in the Reichstag of August 4th, the German Chancellor, 
Herr von Bethmann-Hollweg, is reported to have stated the case of 
Germany as follows: 

We are in a state of legitimate defense. Necessity knows no law. 
Our troops have occupied Luxemburg and have perhaps already pene- 
trated into Belgium. This is against the law of nations. France, it is 
true, has declared to Brussels that it is determined to respect the neu- 
trality of Belgium as long as its adversary respects it, but we know that 
France was ready to invade Belgium. France can afford to wait; we 
cannot. A French attack on our flank in the region of the lower Rhine 
might have been fatal. It is for that reason that we have been com- 
pelled to ignore the just protests of the Governments of Luxemburg and 
Belgium. The injustice which we thus commit we will repair as soon as 
our military object has been attained. 11 

The authorities on international law are generally agreed that there 
are conceivable circumstances under which the violation of neutral 

9 Dispatch of the German Foreign Secretary to Prince Lichnowsky, August 4, 1914, 
English "White Book," No. 157. 

10 Communication of Sir E. Goschen to Sir Edward Grey of August 8, 1914. 

11 Daily Telegraph War Book: How the War Began, p. xxiii. 
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territory by abelligerent is j ustifiable. The necessity of self-preservation 
is certainly such a case. Rivier states the rule as follows. "When a 
conflict arises between the right of self-preservation of a state and the 
duty of that state to respect the rights of another, the right of self- 
preservation overrides the duty." "In certain cases," he adds, "a 
government is bound to violate the rights of another country for the 
safety of its own. That is the excuse of necessity, an application of the 
reason of state. It is a legitimate excuse." 12 "In certain cases," says 
Oppenheim, "it is a fact that violations committed in self-preservation 
are not prohibited by the law of nations; they are justified in cases of 
necessity and of this, every state must be the judge." 13 Westlake ap- 
proves the destruction by the English of the Danish fleet in 1807 to 
prevent its falling into the hands of Napoleon, and apparently he justi- 
fies such acts as the seizure of Amelia Island by the United States in 
1817; the invasion of West Florida by General Jackson in 1818 and the 
destruction in American waters of the Caroline by the British in 1837. 14 
The violation of Korean territory by the Japanese in 1904 was defended 
by the Japanese on the ground that the maintenance of the independence 
and territorial integrity of Korea was one of the objects of the war and 
that Japan was justified in landing troops there to prevent its occupation 
by the Russians. Lawrence, who has attempted to justify the conduct 
of the Japanese, although he admits that technically there was a viola- 
tion of international law, points out that Korea's position was " curious 
and anomalous;" that "theoretically it had long been within Japan's 

12 Principes du Droit des Gens, Vol. I, p. 277. 

13 International Law, Vol. I, p. 178. On the question of the right of a state to 
violate the neutrality of another state on the ground of self-preservation see Vattel, 
Droit des Gens, Bk. II, Chap. 7; Kluber, Droit des Gens, sec. 44; Twiss, Law of Nations, 
Vol. I, sec. 102; Halleck, International Law, Vol. I, p. 95; Rivier, Principes, Vol. I, 
sec. 20; Bonfils, Droit International Public, sec. 242 et seq.; Despagnet, Droit Interna- 
tional Public, sees. 172-175; Pradier-Fodere, Droit International Public, Vol. I, 
sees. 211-286; Calvo, Droit International Public, Vol. I, sees. 208-209; Hall, Interna- 
tional Law, 4th ed., pp. 57, 281, and Phillimore, Vol. I, sees. 210-220. 

14 International Law, Part I, p. 315. The destruction of the Danish fleet, says 
Westlake, is essentially similar to that of a belligerent having sure information that 
his enemy, in order to obtain a strategic advantage, is about to march an army across 
the territory of a neutral clearly t6o weak to resist, in which circumstances it would 
be impossible to deny him the right of anticipating the blow in the neutral territory. 
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sphere of political influence," and that "practically it never had been and 
was never meant to be fully independent." 15 But this justification has 
not commended itself to all writers. The Japanese act, says Spaight, 16 
was based on the extremely dubious assumption that Russia would land 
there if the Japanese did not forestall them. 17 In this respect the 
Japanese case is analogous to that of Germany in the present war, 
although in other respects they are very different. The law of self- 
preservation was not involved in the Japanese case, but, on the other 
hand, the obligation to protect a weaker neighbor from aggression by a 
third state was assigned as the principal justification for the violation. 

In its "proposal" to the Belgian Government of August 2d, the 
German Government stated that it had received "positive information" 
that French troops intended to march upon the Meuse by way of Givet 
and Namur, thus leaving no doubt of France's intention to disregard the 
neutrality of Belgium, and consequently the German Government could 
not help fearing that Belgium, in spite of her willingness to prevent it, 
was not in a position to do so. It was therefore Germany's "imperative 
duty of self-preservation to forestall the attack of the enemy." The 
note does not state the source or nature of the information and the 
assertion is supported by no proof. It was contrary to the written 
assurance that the French Government had given the British Govern- 
ment on August 1st, which assurance had been communicated to the 
German Government. It is clear that the German Government did not 
place any reliance upon the assurance given by France to England of her 
intention to respect the treaty of neutralization, nor upon the assurance 
given by England to Germany that her own course would be the same 
irrespective of whichever belligerent should violate the treaty. 

It is difficult to read the German correspondence with the Belgian and 
English Governments without feeling that the insincerity imputed to the 
French Government by Germany was merely a pretext for her violation 
of Belgian neutrality, and that her own intention from the first was to 

15 War and Neutrality in the Far East, pp. 208 et seq. 

16 War Rights in Land Warfare, p. 481. 

17 See also Hershey, International Law in the Russo-Japanese War, pp. 70 et seq., 
and Smith & Sibley, International Law as Interpreted during the Russo-Japanese 
War, pp. 22-23. 
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send her troops through Belgium regardless of the action of the French. 
Under any process of construction, the right of self-preservation was 
pushed to extraordinary lengths. At the time of the ultimatum to 
Belgium, France had not violated Belgian neutrality; even according 
to the admission of the German Government, there existed only an 
"intention" to do so, 18 and in view of the public assurance which France 
had given England of her purpose to respect the neutralization treaty, 
Germany should have waited for an overt act. The excuse of necessity 
as a justification for violating the law, says Rivier, 19 is legitimate only 
when the violation is necessary and not merely a simple utility. If the 
plea of necessity is valid in this case, it seems quite useless for states to 
engage hereafter to respect the rights of one another, for treaties will be 
in truth but "scraps of paper" and international guarantees what 
Frederick the Great conceived them to be, "works of filigree, more 
suited to satisfy the eyes than of any utility." 

We come now to the second question raised in connection with the 
violation of Belgian neutrality, namely, whether Belgium could have 
granted the German demand for "friendly neutrality, entailing free 
passage of German troops through her territory" without herself 
violating a well settled rule of international law and thereby rendering 
herself liable to attack by France for the advantage thus given to her 
enemy. 

The ancient publicists generally held that the troops of one belligerent 
had an absolute right of passage through neutral territory and that this 
right could not be refused without injustice. Even Grotius in his day 
maintained that neutral nations ought to allow the right of passage to an 
army seeking to recover its rights in a just war and that in such cases 
it might be taken by force. 20 Vattel held that the right of free passage 
might be granted so long as the privilege was accorded to both or all 
belligerents equally, 21 and Wheaton affirmed that it could be granted or 

18 Later the German press made the charge that both French and English troops 
had entered Belgium before the outbreak of the war. To this charge the Belgian 
Minister of War replied that "before August 3d, not a single French or English 
soldier had set foot on Belgian territory." London Times (weekly ed.), Oct. 2, 1914. 

19 Prineipes, Vol. 1, 278. 

20 Lawrence's Wheaton, p. 714, n. 2. 

" Droit des Gens, Bk. II, Ch. VII, sees. 119-121. 
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withheld at the discretion of the neutral, and that its being granted or 
withheld constituted no ground of complaint on the part of the other 
belligerent provided the same privilege was granted to him, unless there 
were sufficient reasons for withholding it. 22 Phillimore, 23 Kent, 24 
Manning, Sir William Scott, 25 Twiss, 26 Martens, 27 and many others 
have pronounced in favor of substantially the same view. 28 

Baty, who has made a careful study of the subject, states that the 
jurists of the first half of the nineteenth century, with the possible 
exception of Kluber (who recognized the right of passage where it had 
been granted by treaty before the outbreak of war), were unanimous in 
following Grotius and Vattel in their view that neutrals might permit 
the right of passage so long as the permission were granted impartially. 29 
But since the middle of the nineteenth century opinion has been prac- 
tically unanimous against this view. Hautefeuille in 1848 was the first 
writer to adopt the view that a neutral state is bound to refuse the right 
of passage to any and all belligerents, even where the right has been 
promised by treaty, and this rule, observes Halleck, is most consonant 
with the general principles of neutrality. "The passage of troops" says 
Hall, "for the sole and obvious purpose of attack, is clearly forbidden." 30 
"It is now generally recognized," says Oppenheim, "that a violation of 
the duty of impartiality is involved when a neutral allows a belligerent 
the passage of troops or the transport of war material over its territory. 
And it matters not whether a neutral give such permission to one of the 
belligerents or to both alike." 31 Lawrence 32 and other writers hold the 
same view. 

A few modern writers, among them Calvo and Bluntschli, allow neu- 
trals to grant the right of passage in pursuance of treaty stipulations, if 

22 Lawrence's Wheaton, Part IV, Chap. Ill, sec. 8. 

23 International Law, Vol. Ill, sec. CLIX. 

24 Abdy's Kent, p. 328. 

26 Case of the Twee Gebroeders. 

26 Law of Nations, sec. 218. 

27 Pricis, Vol. II, sec. 310. 

28 Compare Halleck, Elements of International Law, Chap. XXII, sec. 6. 

29 International Law in South Africa, p. 73. 

80 International Law, p. 624. 

81 International Law, Vol. II, p. 345. 

82 Principles of International Law, 3rd ed., p. 524. 
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the treaty has been made prior to the outbreak of the war. " The fulfill- 
ment of such an obligation," says Bluntschli, "could not be regarded as 
assistance to the belligerent and therefore as a violation of neutrality." 33 
It was in pursuance of a treaty (signed June 11, 1891) that Portugal 
granted permission to the English Government to transport troops 
through Portuguese East Africa during the Boer War. The Portuguese 
Government claimed that the grant of passage was in fulfilment of a 
convention concluded long before the war and could not be regarded as a 
"superfluous support of one of the belligerent parties or as a violation of 
the duties imposed by neutrality." The English Government on its 
part contended that in this particular case it was only availing itself of 
existing treaty rights which the neutral cheerfully granted. English 
writers at the time had much to say in defense of the policy of "benevo- 
lent neutrality," — exactly the same thing as the "friendly neutrality" 
which the Germans demanded of Belgium in 1914, — and they cited the 
authority of such precedents as that of 1877, when Roumania, in pur- 
suance of a treaty, granted the right of passage to Russian troops in their 
war against Turkey. 34 The Transvaal Government protested, and, 
clearly, with justice. Spaight, an English writer, affirms that the 
procedure of Portugal "was hardly conformable with the strict canon of 
the law of neutrality." 36 Baty points out that the treaty of 1891 con- 
templated only the right of commercial passage and it was only by a 
forced interpretation that it could be construed to cover the transporta- 
tion of troops and military supplies. 36 There can be little doubt that the 
law of neutrality as then generally recognized required of Portugal not 
merely equal treatment of both belligerents, but it imposed upon her 
the duty of absolute prohibition in respect to the use of her territory by 
either belligerent and her conduct, as well as that of England, has been 
almost universally condemned. 37 
If any doubt existed at the time in regard to the rights of belligerents 

33 Droit International Godifie, tr. by Lardy, sec. 771. 

84 See Campbell, Neutral Rights and Obligations in the Anglo-Boer War, p. 67, 
where the whole question of the right of Portugal to grant free passage to the British 
troops is fully examined. 

36 War Rights in Land Warfare, p. 485. 

36 International Law in South Africa, pp. 76-77. 

37 Compare Campbell, op. cit., pp. 66-70. 
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and neutrals in such cases, it has been removed by the Hague Conven- 
tion Respecting the Rights and Duties of Neutral Powers and Persons in 
Case of War on Land, Article 2 of which forbids belligerents to move 
troops or convoys of either munitions of war or supplies across the 
territory of a neutral Power, and Article 5 of which forbids neutrals to 
allow such acts to occur in their territory. 38 In view of these prohibi- 
tions, it is impossible to reach any other conclusion than that the German 
demand upon Belgium for a right of way for her troops across Belgian 
territory was one which Belgium had no lawful right to grant. 39 It was 
not only her right, but her duty, to refuse the demand, and it is entirely 
to her honor that she did so to the utmost of her power. 

We come now to the third and final question raised in connection with 
the violation of Belgian neutrality, namely, whether it was the legal 
right and duty of Great Britain alone and without the sanction of the 
other guarantors to intervene for the purpose of preventing the violation 
of the neutralization treaty by one of the parties thereto. This question 
was first raised in 1867 in a debate in the House of Lords regarding the 
nature of the obligations assumed by the British Government as a party 
to the Luxemburg convention. In the course of the debate Lord Derby 
affirmed that in the event of the violation of the convention, no single 
signatory was bound to intervene to prevent its violation. The guaran- 
tee, he maintained, was joint and collective, and the obligation to enforce 
the observance of the treaty rested upon the guarantors collectively. 40 
But this view provoked a vigorous protest in Parliament, Lord John 
Russell, among others, declaring that the guarantee was directed espe- 
cially against possible aggressions of the co-guarantors themselves and 
that in consequence each party was under an individual obligation to 
guarantee the territory in question against violation by any and all 
Powers. Among the writers on international law there is little difference 
of opinion in regard to the nature of the obligation. Bluntschli holds 
that if the neutralization treaty expressly stipulates that the guarantee 

38 Scott, Texts of the Hague Peace Conferences, pp. 231-232. 

39 "No state" says Twiss (Law of Nations, sec. 250), speaking of the neutralization 
of Belgium and Switzerland, "is entitled to demand of either of these states, under 
the general law of nations, that it should allow a free passage to its troops for bellig- 
erent purposes through its territory." 

40 Hall, International Law, 3rd ed., p. 345. 
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shall be common and collective, and not individual, intervention for the 
purpose of enforcing the guarantee must be collective. In such case the 
guaranteeing Powers must examine the question together and must 
intervene in common if they judge intervention necessary. If they 
cannot agree, each is authorized and bound, bona fide, to execute the 
treaty conformably to the interpretation which it places on the treaty. 41 
Pradier-Fodere" takes substantially the same position, 42 and so do 
Bivier, 43 Calvo 44 and Nys. 45 The language of the Belgian neutralization 
treaty does not expressly state whether the obligation of intervention is 
individual or collective; it merely declares that " the five Powers * * * 
guarantee her that perpetual neutrality," etc. But, as Hall points out, 46 
such a guarantee would be meaningless if it did no more than provide for 
common action under circumstances in which the guaranteeing Powers 
would act together. Oppenheim, speaking of Lord Derby's interpreta- 
tion of the nature of the guarantee, says "I do not know of any publicist 
who would or could approve it." 47 We are certainly safe in saying that 
the overwhelming, if not the entire weight of present day authority, is in 
favor of the right of individual intervention on the part of each guaran- 
teeing Power for the purpose of preventing the violation of the treaty. 
To have required England in the present case to summon the other 
guarantors for the purpose of common counsel would have rendered the 
treaty illusory. The violation of the treaty was too sudden to permit of 
common counsel; moreover, the violator in the present case was one of 
the guarantors and her ally was another; the other two guarantors were 
allies of England and therefore their consent and approval could be 
presumed. Under the circumstances, it can hardly be denied that 
England's right to intervene singly to prevent the violation of the treaty 
was clear and undoubted. Was it also her legal duty? Let Bluntschli 
answer the question. "The states which have guaranteed the neutrality 
of Belgium" he says, "and which do not defend her against an aggressor, 

41 Droit International CodijM, tr. by Lardy, sec. 440. 

42 Droit International Public, sec. 1010. 

43 Op. cit., Vol. II, p. 104. 
"Op.cit., sec. 2611. 

46 Droit International, Vol. Ill, p. 40. 

46 Op. cit., p. 345. 

47 International Law, Vol. I, p. 575. 
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do not keep their engagements and are themselves guilty of a violation of 
law." 48 From the very first the English Government has proceeded on 
this theory. Mr. Disraeli in the House of Commons in 1870 affirmed 
that the treaty of guarantee had been concluded in the general interest 
of Europe and that it embodied a rule of modern international law which 
should be vigorously maintained. Lord John Russell, speaking in the 
House of Lords at the time said: "Our obligations to Belgium are the 
most sacred. We have assumed these obligations separately as well as 
jointly with other Powers. We do not have to choose from among sev- 
eral ways; we have to follow only one path and that is the path of honor. 
We are bound to defend Belgium." 49 Lord Granville and Mr. Gladstone 
expressed substantially the same opinion. 

The position of England in regard to her obligations under the treaty 
was no different in 1914 from what it was in 1870, when neither belliger- 
ent was her ally and neither her enemy. In a statement furnished the 
press by Sir Edward Grey on September 16, 1914, he said, in answer to 
the criticism of the German Chancellor that England would not have 
intervened had France instead of Germany been the violator of Belgian 
neutrality: 

The German Chancellor entirely ignores the fact that England took 
the same position in 1870 in regard to the neutrality of Belgium that she 
has taken now. In 1870 Prince Bismarck, when approached by England, 
admitted and respected the treaty obligations in respect to Belgium. 
The British Government stands in 1914 as it stood in 1870. It is Herr 
von Bethmann-Hollweg who refuses to meet us in 1914 as Prince Bis- 
marck met us in 1870. 60 

Naturally, if France, instead of Germany, had been the violator of 
the treaty, England would have been under a strong temptation to 
abstain from intervention, but the attitude which the English Govern- 
ment took from the beginning in regard to the violation of Belgian 
neutrality, if any reliance can be placed upon the published dip- 
lomatic correspondence with the French and German Governments, 
does not warrant the conclusion that its course would have been any 
different had France instead of Germany been the violator of the treaty. 

48 Op. eit., sec. 440, n. 1. 

49 Quoted in Descamps, La Neutrality de la Belgique, p. 295. 
w London Times, Sept. 16, 1914. 
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Any other course would have been in the face of a long established con- 
struction of the nation's obligations as a party to the treaty, and one 
that has been reaffirmed by every government that has had occasion to 
pass upon the question since the treaty was concluded. 

II 

THE USE OF SUBMARINE MINES 

On the 23d of August the English official press bureau issued the 
following public statement: 

The Admiralty wishes to draw attention to their previous warnings to 
neutrals of the danger of traversing the North Sea. The Germans are 
continuing their practice of scattering mines indiscriminately upon the 
ordinary trade routes. These mines do not conform to the conditions 
of the Hague Convention. They do not become harmless after a certain 
number of hours; they are not laid in connection with any definite mil- 
itary scheme, such as the closing of a military port, or as a distinct 
operation against an invading fleet, but appear to be scattered on the 
chance of touching individual British war or merchant vessels. In con- 
sequence of this policy, neutral ships, no matter what their destination, 
are exposed to the greatest danger. * * * The Admiralty, while re- 
serving to themselves the utmost liberty of retaliatory action against this 
new form of warfare, announce that they have not so far laid any mines 
during the present war and that they are endeavoring to keep the sea 
routes open for peaceful commerce. 61 

The London Times, in its issue of August 29th, published the following 
list of neutral vessels that had been sunk up to that time by German 
mines in the North and Baltic Seas: 



Date 


Vessel 


Flag 


August 8 


Tysh, 


Norwegian 


23 


Maryland 


Danish 


23 


Chr. Broberg 


Danish 


23 


Alice H. 


Dutch 


23 


Houtdijk 


Dutch 


27 


SkeaUi Sogeti 


Danish 


27 


Gottfried 


Norwegian 


27 


Ena 


Danish 


27 


Gaea 


Danish 



81 Printed in the London Times, August 23, 1914. 
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Subsequent to the publication of this list several other neutral vessels 
were reported by the Times as having been destroyed by this "callous 
and inhuman mode of warfare, if it can be called warfare to place engines 
of destruction in places where they are more likely to do harm to peaceful 
trading ships than to the fighting vessels of a belligerent." In addition 
to the neutral vessels thus destroyed, several British ships suffered a 
like fate. One of these was the Runo of the Wilson line, which struck 
two "floating mines," it was alleged, twenty-five miles off the coast of 
England. It had on board some 300 passengers bound from New York 
to Archangel. 52 On the 10th of September, the Earl of Camperdowne, 
in the House of Lords, interpellated the Government in regard to the 
steps the Admiralty were taking "to counteract the inhuman and dia- 
bolical German practice of sowing mines broadcast on commercial 
routes at sea." "Such mine laying," he added, "is not war, but a 
barbarous attempt at indiscriminate murder which could in no way 
affect the issue of war. The shipping of small neutral states such as 
Norway, Denmark, and Sweden suffered most as they had not the power 
to make effective complaint." 

On October 2d the British Government announced that in conse- 
quence of the "German policy of mine laying, combined with their 
submarine activity," it was necessary on military grounds for the 
Admiralty to adopt counter-measures, and that His Majesty's Govern- 
ment had therefore authorized " a mine laying policy in certain areas 
and a system of mine fields had been established and is being developed 
upon a considerable scale." A few days later the French Government 
followed suit, the Minister of Marine issuing the following notice: 

The Austrian navy having laid mines in the Adriatic, the French fleet 
has been obliged to do likewise, but in order to avoid damaging neutral 
shipping, as the Austrians have done, the French have laid their mines 
according to the rules of Chapter 8 of the Hague convention of 1907. 
The danger zone comprises all Austrian waters and channels between 
the islands and the coasts of Dalmatia. 

Late in October the English Admiralty issued a statement charging 

62 In September several Italian fishing boats were reported as having been destroyed 
by floating mines placed in the Adriatic Sea by the Austrians. The Italian Govern- 
ment addressed a protest to the Government of Austria against this alleged violation 
of the Hague Convention in respect to the laying of mines. 
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the Germans with having "scattered mines indiscriminately in the open 
sea on the main trade route from America to Liverpool via the north of 
Ireland" and charging also that they had been laid by some merchant 
vessel flying a neutral flag. The Admiralty therefore gave notice that 
the whole of the North Sea must henceforth be considered as within 
the military zone and that in this area "merchant shipping of all kinds, 
traders of all countries, fishing craft and all other vessels will be exposed 
to the gravest dangers from mines which it has been necessary to lay." 
All merchant and fishing vessels of every description were warned of the 
dangers they would encounter by entering this area except in strict 
accordance with Admiralty directions. "Every effort will be made," 
said the statement, "to convey this warning to neutral countries and to 
vessels on the sea, but from the fifth of November onwards the Ad- 
miralty announce that all ships passing a line drawn from the northern 
point of the Hebrides, through the Faroe Islands to Iceland do so at their 
own peril." 

The announcement further added that ships of all countries wishing 
to trade to and from Norway, the Baltic, Denmark and Holland were 
advised to come by the English Channel and the Straits of Dover where 
they would be given sailing directions by which they could pass safely 
up the east coast of England to Farn Island, thence to Lundesnaes 
lighthouse on the southwest coast of Norway. The London Times 
commenting on these measures declared that they were "unusual and 
indeed unique " but that they were clearly justified as necessary measures 
to meet those of an adversary who " conforms to the ordinary rules of 
warfare neither on land nor on sea," and that it "would be leniency de- 
generating into weakness and folly, not to fight him with his own wea- 
pons, or at all events not to prevent him using them." 

The employment of mines as a mode of warfare was, as is well known, 
first resorted to on an extensive scale during the Russo-Japanese War, 
and the matter was first brought officially to the attention of the world 
by the Chinese delegation to the Second Hague Conference in 1907. 83 

The acts of the First Hague Conference contained no provisions in 
respect to the employment of mines or torpedoes in war, and the Russo- 
Japanese War being the first in which they were used there were, of 
63 La Deuxihne Conference de la Paix, t. Ill, p. 663. 
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course, no precedents in regard to the employment of such agencies. 
But it is clear that their use under certain conditions was not condemned. 
The manual for the use of British officers in the field contained a pro- 
vision which declared them to be legitimate weapons, and that those who 
used them were entitled to be treated as lawful combatants. 64 Never- 
theless, the laying of mines in the open sea where they endangered 
neutral shipping was severely criticised by many writers at the time. 
The English Admiral Horsey, in a letter published in the London 
Times, 55 denounced the practice as "inhuman and a breach of inter- 
national law and practice." Professor Holland 56 stated in a letter at the 
same time that "it is certain that no international usage sanctions the 
employment of one belligerent against another of mines or other secret 
contrivances which would, without notice, render dangerous the navi- 
gation of the high seas." Lawrence took a similar view. 57 

At the Second Hague Conference the British delegation proposed 
that the employment of unanchored automatic submarine contact mines 
and of anchored mines which do not become harmless upon breaking 
loose from their moorings, should be forbidden and that belligerents 
should be allowed to lay mines only in their territorial waters or those of 
the enemy. This proposal, had it been adopted, would have prevented 
absolutely the laying of mines in the open sea. It was powerfully 
supported by Sir Ernest Satow, who declared that the high seas con- 
stituted a great international highway and that the right of neutrals 
to navigate those seas should take precedence of the transitory rights of 
belligerents to fight their battles thereon. But largely on account of the 
opposition of Marschall von Bieberstein, supported by the delegates 
of many of the smaller Powers and a few of the larger ones, the English 
proposal was defeated and the results of the Conference, so far as they 
relate to the places where and the conditions under which mines may be 
laid by belligerents, are embodied in Articles 2 and 3 of the Convention 
Relative to the Laying of Automatic Submarine Contact Mines. Article 
2 reads as follows: "It is forbidden to lay automatic contact mines off 

64 Smith and Sibley, p. 93. 
66 May 24, 1904. 

66 London Times, May 24, 1904. 

67 War and Neutrality in the Far East, p. 10. 
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the coasts and ports of the enemy, with the sole object of intercepting 
commercial shipping." Article 3 reads: "When anchored contact mines 
are employed, every possible precaution must be taken for the security 
of peaceful shipping. 88 The belligerents undertake to do their utmost 
to render these mines harmless within a limited time * * * and to 
notify the danger zones as soon as military exigencies permit, by a notice 
addressed to ship owners * * * " 

It is quite clear from a reading of these and other articles of the Hague 
convention relating to mines, that the statement sometimes made that 
the convention prohibits the laying of mines in the open sea is quite 
without foundation, and that in other respects its provisions for the 
security of neutral shipping are inadequate. As Sir Ernest Satow pointed 
out in the course of the discussion of the convention, "There is nothing 
in its provisions to forbid belligerents placing mines, floating or anchored, 
on the high seas, nothing to prohibit them from placing mines off the 
coast of the enemy without regard to neutral shipping, for the proviso 
that these zones shall be notified ' as soon as military exigencies allow ' is 
of little value." 89 Likewise the prohibition of the use of mines off the 
coast of the enemy, "with the sole object of intercepting commercial 
shipping is futile, for a belligerent has merely to allege a different object 
to make it illusory, as, for example, to prevent the enemy from finding 
shelter or receiving supplies from a port." 60 

Even if the prohibitions of the convention afforded adequate safe- 

58 Scott, Texts of the Peace Conference at The Hague, p. 254. Article 1 forbids the 
laying of unanchored, automatic, contact mines which do not become harmless within 
at least an hour after the person who laid them has lost control of them, and also the 
laying of such mines when anchored, which do not become harmless as soon as they 
have broken loose from their moorings. 

69 Higgins, The Hague Peace Conferences, p. 343; also Lemonon, La Siconde Con- 
ference, p. 499, and Westlake, Pt. II, p. 324. See a letter by Mr. Higgins to the 
London Times of September 14, 1914, where the same opinion is expressed. "The 
permission to belligerents," said Sir Ernest Satow, "to lay mines anywhere in the 
sphere of their immediate activity, was a permission to strew the high seas with 
mines. On the outbreak of war a catastrophe to a neutral ship would at once create a 
situation which in all probability diplomacy would be impotent to solve." The 
convention would there increase instead of diminish the causes of war. Conference 
International de la Paix, Actes et Documents, t. Ill, p. 380. 

60 Compare the views of Lord Loreburn, Capture at Sea, p. 139, where these provi- 
sions are declared to be little more than "benevolent expressions." 
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guards to neutral shipping in the open seas, Germany might, if she 
chose to do so, refuse to regard it as binding on her (although she has 
ratified it), for Article 7 of the convention declares that: "The provisions 
of the present convention are only applicable between the contracting 
Powers, and then only if all the belligerents are parties to the conven- 
tion." Now it happens that Russia, one of the belligerents in the present 
war, has not ratified the convention, and it follows from Article 7 that it 
is not legally binding on any of them. 61 But no such plea has been made 
by the German Government; on the contrary, it announced that it 
would act in accordance with the terms of the convention; it denied the 
charge of having laid in the North Sea any mines of the prohibited class 
and it declared that no fishing boats or other vessels flying neutral flags 
have been employed in the laying of mines anywhere. 

During the course of the discussion of the convention in the Confer- 
ence, Baron von Bieberstein, replying to the criticism of Sir Ernest Satow 
that the convention as adopted imposed no restrictions as to the place 
where anchored mines might be laid, fully admitted the great responsi- 
bility of belligerents in their use of mines, but he affirmed that conscience, 
good sense and the unwritten law of humanity and civilization afford a 
better guarantee for the observance of international law than written 
contracts. "The officers of the German Navy, I loudly affirm it," [Je 
le dis a voix haute], he said, "will always fulfill in the strictest fashion 
the duties which emanate from the unwritten law of humanity and 
civilization * * * As to the sentiment of humanity and civilization, 
I cannot admit that there is any government or country which is su- 
perior in these sentiments to that which I have the honour to repre- 
sent." 62 Unhappily the events of the present war have not justified 
the Baron's optimism and faith in the potency of conscience, good 
sense and humanity as factors in securing the observance by belliger- 
ents of international law. 

But quite apart from the Hague convention, neutrals have a right to 
navigate the high seas without being exposed to the danger of destruc- 
tion by secret engines of warfare placed there by belligerents to injure 

61 Compare, on this point, the views of Mr. A. P. Higgins in the Londoa Times of 
September 14, 1914. 
,s Conference International de la Paix, Actes et Documents, t. Ill, p. 382. 
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their enemies. In this connection, Mr. A. Pearce Higgins justly ob- 
serves that "there are certain well recognized principles which apply to 
this question of mine laying in the open sea, principles which were 
strongly emphasized by English jurists during the Russo-Japanese War. 
These found expression in the reservation made by the British Govern- 
ment on signing and ratifying the Mines Convention; in this the British 
plenipotentiaries declared 'that the mere fact that this convention does 
not prohibit a particular act or proceeding must not be held to debar 
His Britannic Majesty's government from contesting its legitimacy.' " 63 
The late Professor Westlake thus stated the principle, and it is one 
which can hardly be impeached : 

The right of sovereignty, therefore, does not extend to employing 
anywhere what might be foreseen to be engines of slaughter and damage 
to unoffending foreigners. The foreign government whose subjects 
suffer from such engines does not need to inquire whether their use is 
prohibited by any positive rule of international law, whether resting on 
custom or agreement. They are indefensible in themselves and the 
foreign government concerned will be justified, not only in taking up the 
cause of its injured subjects, but even in interfering in order to stop the 
offending methods of warfare. 64 

The question of laying mines has been considered by the Institute of 
International Law at each of its sessions since 1906, and it has adopted a 
series of regulations, the first of which forbids the placing of either 
anchored or unanchored contact mines in the open seas. 66 This rule, 
that of absolute prohibition, is most in accord with the "principle of the 

** Mr. Thomas Gibson Bowles, a well known member of the English Parliament and 
a writer of note on international law, in a letter published in the London Times of 
Sept. 9, 1914, severely criticised Sir Ernest Satow for having "very unwisely" 
voted for the Mines Convention and the British Government for having "still more 
unwisely" ratified it. He adds: "Whether such a convention of the governments 
represented on this occasion at The Hague has given any sanction to the cowardly 
use of contact mines against belligerent and neutral shipping alike; whether, in short, 
a Foreign Office delegate and Secretary can secretly give a sanction withheld by the 
law of nations to methods of warfare so inhuman, is a question to "which I believe 
there can be but a negative reply. 

" I myself feel absolutely confident that neither by the law of nations nor by any 
convention whatever can the unrestricted and deliberate assassination of harmless 
neutrals by concealed mines be either sanctioned or justified. And I feel equally 
confident that if and when the question arises our prize courts will so declare." 

64 International Law, — War, p. 322. 

66 Annuaire, 1906, p. 88; 1910, pp. 429-457; 1911, pp. 286-302; 1913, pp. 227-228. 
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freedom of the sea routes, the common highway of all nations," and it 
alone will "ensure to peaceful navigation the security to which it is 
entitled, despite the existence of war" — an object declared in the 
preamble of the Hague convention to be the principle by which the 
Conference was inspired. 

Ill 

AERIAL BOMBARDMENT OP UNDEFENDED TOWNS 

Balloons have been employed for more than a century for purposes of 
observation, signalling, transmission of dispatches and as a means of 
escape from besieged places. 66 During the siege of Venice in 1849, two 
hundred small balloons charged with explosives were directed against 
the city, though without success. As is well known, they played an 
important part in the siege of Paris in 1870, and were employed by the 
Japanese in the battle of Liao-Yang in 1904. 67 Aeroplanes, as con- 
tradistinguished from balloons, were employed in the recent Turco- 
Italian and Balkan Wars, though mainly for purposes of observation and 
signalling, transportation of dispatches and the location of mines. 68 In 
the present war they are being used for the first time on an extensive 
scale for the purpose of dropping bombs on towns and cities of the 
enemy, and with so much effectiveness that Tennyson's vision seems 
almost on the point of realization when he 

Heard the heavens fill with shouting and there rained a ghastly dew 
From the nations' airy navies grappling in the central blue. 

M Bonfils, Droit International Public, p. 858. 

67 Smith and Sibley, International Law as Interpreted in the Russo-Japanese War, 
p. 97. 

68 On the law of aerial warfare see Spaight, Air Craft in War; Banet-Rivet, L'Aero- 
nautique; Higgins, The Peace Conferences at The Hague, pp. 488-491 ; Bonfils, pp. 859- 
863; Merignhac, Lois et Coutumes de la Guerre sur Terre, pp. 193-209; Hershey, 
Essentials, pp. 390, 396, 448-451; Westlake, War, p. 274; Hearne, Aerial Warfare; 
Holland, Laws of War on Land, pp. 41, 81, 123; Scott, The Hague Peace Conferences, 
Vol. I, pp. 654-694; Philit, La guerre aerienne; International Law Situations, 1905, 
pp. 135-138; ibid., 1912, pp. 56-92; Davis, "The Launching of Projectiles from Bal- 
loons," American Journal of International Law, Vol. II, p. 528; Annuaire of the In- 
stitute of International Law, Vol. 19, pp. 55-67, Vol. 21, pp. 76 et seq.; Baldwin, 
"Law of the Air Ship," American Journal of International Law, Vol. 4, pp. 95-108; 
Kuhn, "Beginnings of Aerial Law," ibid., pp. 109-133; Lee, "Sovereignty of the 
Air," ibid., July, 1913, pp. 470-496. 
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Some idea of the possibilities of this new mode of warfare may be 
gained from the following statements from recent press dispatches. 
On August 25th a Zeppelin appeared over the city of Antwerp and 
dropped several bombs, one of which fell near the royal palace, another 
near the bourse, another near the national bank and another near 
St. Elizabeth's hospital, partly destroying it. A private house was 
also destroyed and eight persons killed. Early in September several 
aeroplanes appeared over Paris and dropped bombs at various places 
throughout the city, though the damage done was unimportant. On 
September 5th a "marauding Taube" sailed over Ghent and dropped 
two bombs upon the city, one of which partly destroyed a house but 
there was no loss of life. The French authorities protested to the 
American Ambassador against these acts and the French Minister of 
War was asked by the Ambassador to furnish him with proof that 
bombs had been launched upon the city of Paris by German aviators. 
This was done and the Ambassador "decided to cable his government a 
report of these acts, which are not only against humanity but are also an 
absolute violation of the Hague convention signed by Germany herself." 

On September 27th several bombs were again dropped on Paris from 
a German aeroplane, one of which was apparently directed against the 
Eiffel Tower, which is installed with wireless telegraph apparatus. The 
bomb exploded with great violence and smashed nearby windows but 
did no further damage, except to kill an old man and injure his child. 
Again on October 11a score or more of bombs were dropped in different 
parts of the city of Paris, killing three persons and injuring fourteen 
others. One of the bombs fell on the Cathedral of Notre Dame, but 
failed to explode; others were said to have been directed against the 
Gares du Nord and St. Lazare. On October 12th another "raid" was 
made on Paris by German aviators, but no one was killed and the 
damage to property was slight. Several bombs were dropped between 
two trains standing in the station, both of which were filled with pas- 
sengers, and another fell on the roof of Notre Dame doing " considerable 
damage " to the building. On the 8th of October, St. Denis received a 
visit from German aviators, who dropped several bombs in the town, one 
of which was alleged to have been aimed at a train load of French 
reservists, but no damage was done. About the same time fifteen per- 
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sons were reported to have been killed and twenty-one injured at 
Revigny by German aviators. In October several bombs were dropped 
on the town of St. Omer killing two persons, injuring six others and doing 
considerable damage to property. On November 20 five bombs were 
dropped in the city of Amiens killing one person and injuring another. 
Several Belgian cities were also bombarded by air craft in September 
and October, Louvain and Namur being among the first. On September 
27th at Dynze an old man was badly wounded by a bomb, and on Oc- 
tober 25th some damage was done to buildings and telegraph wires at 
Ostend by a number of bombs dropped from a German Zeppelin. Ant- 
werp was revisited in September and a Zeppelin dropped a number of 
bombs on the city, demolishing several houses and killing a number of 
civilians. At Warsaw forty-four persons were killed or wounded on the 
same day by bombs from German aeroplanes, and on another day sixty- 
two casualties were reported as a result of bomb dropping operations. 
On November 24 another bomb was dropped in front of the American 
consulate at Warsaw breaking the windows in the building and killing 
several persons in the street. 

Were these acts, as M. Millerand stated in his protest to the American 
Ambassador, "against humanity and absolutely in violation of the 
Hague convention?" 

When the First Hague Conference assembled, craft capable of navi- 
gating the air and of carrying bombs had not yet been invented, but the 
progress of aeronautic science fully justified the expectation that in the 
near future balloons capable of discharging bombs and torpedoes would 
be invented. The attention of the Conference was therefore directed to 
the consideration of this mode of warfare, and the result was the adoption 
of a declaration forbidding for a period of five years the discharge of 
projectiles and explosives from balloons or by other new methods of a 
similar nature. 69 An Article (No. 25) was also added to the Convention 
Respecting the Laws and Customs of War on Land, forbidding the 
bombardment of undefended towns, villages, habitations and buildings, 
but it is not certain that this prohibition had any reference to aerial 
bombardments. 70 During the period intervening between the First and 

•» Scott, Texts, p. 19. 

70 But the contrary view is expressed in International Law Situations, Naval War 
College, 1912, p. 59. 
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Second Hague Conferences progress in the art of aerial navigation was 
notable, and the question of aerial warfare received the careful attention 
of the Second Conference. It renewed the prohibition of 1899 in respect 
to the discharge of projectiles and explosives from balloons, the duration 
of the period being limited, however, to the close of the Third Peace 
Conference. But it is significant that many states which in 1899 ap- 
proved the prohibition, declined to do so in 1907, thus indicating their 
unwillingness to surrender the advantages of a mode of warfare the 
possibilities of which had been fully demonstrated since the First Con- 
ference. In fact, only about one-half the states represented at the 
Second Hague Conference signed the declaration, and among those 
which refused were Germany, France, Russia, Spain, Italy, Japan, and 
Sweden. 71 The declaration cannot therefore be regarded as a universally 
binding rule; certainly it is not binding upon Germany, the country now 
charged with violating the Hague provisions in respect to the discharge of 
explosives from airships. Nevertheless, while the Second Conference 
was unwilling to forbid entirely the discharge of bombs from air craft, 
there was a general agreement in favor of imposing restrictions upon 
this mode of warfare. Both the Italian and Russian delegations pro- 
posed, in the place of the temporary renewal of the prohibition of 1899, 
a declaration prohibiting the discharge from balloons of projectiles or 
explosives against undefended towns, villages, houses or dwellings. This 
proposal was not adopted as a substitute for the declaration prohibiting 
the launching of projectiles or explosives from balloons, but it found its 
way into the Convention Respecting the Laws and Customs of War on 
Land, Article 25 of which reads: "The attack or bombardment by any 
means whatever of towns, villages, habitations or buildings which are not 
defended is forbidden." This article is a renewal of Article 25 of the 
convention of 1899, with the addition of the words "by any means what- 
ever," which clearly covers aerial bombardments, as it was undoubtedly 
intended to do. 72 These words were added upon motion of the French 

71 See on this point Spaight, War Rights on Land, p. 102; Higgins, The Hague 
Peace Conferences, pp. 488, 491, 521; Bonfils, Droit International Public, p. 860; 
Lemonon, La Siconde Conference, p. 383; International Law Situations, 1912, p. 58. 

72 See La Seconde Conference International de la Paix, Actes et Documents, t. Ill, 
p. 16; Lemonon, p. 386; Holland, in the London Times, April 27, 1914, and May 5, 
1914. 
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delegation in order to make clear the illegality of such a method of 
attack against undefended places 73 and, unlike the prohibition in regard 
to the dropping of projectiles or explosives from balloons or other air 
craft, it is of unlimited duration. Moreover, it has been signed by all the 
states represented at the Conference, except China, Spain, and Nicar- 
agua. 74 It is therefore binding upon all the belligerents in the present 
war, provided they have given the written notification of their ratifica- 
tions required by article 5 of the convention. 

But Article 25 does not forbid the bombardment of defended places; 
that right remains unimpaired, though unfortunately the article con- 
tains no definition of the terms "defended" and "undefended." The 
authorities are all agreed, however, that the terms "undefended" and 
"unfortified" are not synonymous, and that a place may be unfortified 
and yet defended, in which case it may be bombarded. Nor are the 
terms "open" and "undefended" synonymous, for a town may be 
"open" and yet defended, in which case it is liable to bombardment. 76 
The Germans acted on this principle 76 in 1870, and when M. de Chau- 
dordy protested to the diplomatic representatives of neutral Powers 
against the bombardment of "open" towns he was guilty either of 
ignorance of the law or of disingenuousness. 77 The French themselves 
bombarded Kehl, an open town on the German side of the Rhine, and 
there have been many other cases in recent wars. 

Discussion of the question was recently provoked in England by an 
address of Colonel Jackson, of the Royal Corps of Engineers, on April 22, 
1914, in which he stated that in the wars of the future, air ships would 
drop bombs on coast batteries, dock yards, magazines, ammunition 

" Higgins, The Hague Peace Conferences, p. 270. 

74 Higgins, op. cit., p. 272. 

76 Compare Holland, Laws and Customs of War, p. 30; also his Letters on War and 
Neutrality, pp. 103-104; Bonfils, sec. 1082. On the injustice of this rule and its want 
of logic, see Spaight, p. 158; Pillet, p. 104; Bonfils, sec. 1081; and Hall, p. 396. 

76 For example, when they refused to treat Charleville as an "open" town because 
the French had constructed trenches and erected barricades around it, although it was 
not fortified. They have been severely criticised by Merignhac (Les Lois de la Guerre 
Cont. etc. p. 25) for having bombarded Dijon, Bazeilles and other "open" towns, but 
it does not appear that these towns were also "undefended," which is an essential 
condition to immunity from bombardment. 

77 Cf. Spaight, War Rights in Land Warfare, p. 158. 
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factories, oil reservoirs, wireless stations and great centers of population. 78 
London, according to Colonel Jackson, could not be considered as an 
undefended city, for the reason that it was a seat of military stores and 
barracks and was prepared to offer resistance. The commander of an 
enemy's war balloon, he said, might arrive over London and signal as a 
matter of courtesy: "I am going to drop explosives." We answer: 
"You must not drop explosives; we are not defended." The commander 
replies, as it seems to me quite logically, "then you must surrender. 
Good. You will now obey orders." Professor Holland replied, in a 
letter published in the London Times, 79 that the words " by any means 
whatever" were added to Article 25 "deliberately and after much dis- 
cussion, for the purpose of preventing just such attacks from airships 
upon undefended localities, among which I consider that London would 
unquestionably be included." In a subsequent letter 80 he seems less 
certain of his position, for he asks "whether a great center of population 
like London can claim to be undefended when it contains barracks, 
stores, and bodies of troops?" "For the affirmative answer," he says, 
"I can only vouch for the authority of the Institute of International 
Law, which at its meeting of 1896 adopted a statement to this effect." 
But the views of the Institute are not those held by the authorities on 
military law or the writers on international law. According to them, a 
place is defended when it has the means and the determination to resist. 
"A place cannot be said to be undefended," says Westlake, 81 "when 
means are taken to prevent an enemy from occupying it. The price of 
immunity from bombardment is that the place shall be left open for 
the enemy to enter." Certainly if it is occupied by organized military 
foroes who oppose the entrance of the enemy, it is defended and may be 
bombarded. Every city which defends itself seriously, although it may 
be open and unfortified, says Bonfils, 82 may be attacked as if it were 

78 Spaight, Air Craft in War, p. 12. 

79 April 25, 1914, p. 10. See also his Letters on War and Neutrality, pp. 101, 115. 
60 London Times, April 25, 1914, p. 10. 

81 International Law, — War, p. 315. 

82 Droit International, sec. 1082. Compare also Merignhac, Lois et Coutumes, p. 177, 
who follows Bonfils in regarding resistance by the inhabitants as the test of the 
liability of a town to bombardment. He justifies the bombardment of Chateaudun by 
the Germans in 1870 because, although an open city, it was energetically defended by 
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fortified; the legitimacy of the aggression does not depend upon the fact 
of fortification, but upon the fact that it is occupied by armed forces. 
Both the British and German war manuals recognize the liability to 
bombardment of places occupied by troops, though they may not be 
fortified. 83 Spaight, an English writer, 84 holds that bombs may lawfully 
be dropped upon military stores and depots, in undefended as well as 
defended towns, and, for practical reasons peculiar to aerial warfare, 
the notifications or warnings required by the naval convention may be 
dispensed with. 86 In regard to the liability of London to bombardment, 
he says: 86 

I can see nothing in international law to prevent an hostile air craft 
force from dropping bombs on Chelsea, Wellington, Albany or Knights- 
bridge barracks, or on the clothing factory or depot at Pimlico or on 
Euston, Kings Cross, Waterloo and other great railway termini. Many 
commercial undertakings which hold orders for the War Department or 
Admiralty would be liable to bombardment also. So probably would 
the War Office and the Admiralty and the headquarters of the Eastern 
Command and the London District. The vast' territorial force head- 
quarters all over London also appear to be possible legitimate objects of 
attack. 

"The only way," he adds, "by which a great city can escape 
liability is through international agreement or by the removal of its 
garrisons, barracks, stores, etc." This seems to be an accurate state- 
ment of the rights of belligerents under the law as it now stands. 

Both Antwerp and Paris were not only defended, but they were forti- 
fied at the time the German bombs were dropped upon them in 1914, 

Franc-Tireurs and the national guard, but he condemns the bombardment of Alexan- 
dria by the English in 1882 as an act of useless cruelty because the town was both 
open and undefended, p. 178. For the same reason Despagnet (sec. 532) condemns 
the bombardment of Piscagua, Peru, in 1878. 

83 British Manual, sec. 119, and the German Kriegsbravch im Landkriege, p. 22. 

81 Air Craft in War, p. 18. 

86 The Belgians complained that Antwerp was bombarded by German Zeppelins 
without previous notice. It is true that the Naval Convention (Art. 3) requires 
notice before beginning a bombardment, but this requirement was never intended to 
apply to aerial bombardment, nor was the requirement of Article 26 of the con- 
vention in respect to land warfare, which requires the commanding officer of an 
attacking party to do all in his power to warn the authorities before beginning a 
bombardment. 

88 Air Craft in War, p. 20. 
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and therefore the act was not a violation of the letter of Article 25 of the 
Hague convention in respect to land warfare. 87 The protest placed by 
the mayor of Ostend in the hands of the American consul on Septem- 
ber 26th, for transmission to the President of the United States, stated 
that Ostend was a "non-fortified" city and that the "majority" of the 
inhabitants were non-combatants. But it does not appear from the text 
of the protest as printed in the press dispatches that the town was also 
"undefended." On the contrary, it may be inferred from the state- 
ment that not all the inhabitants were non-combatants, that it was 
occupied by military forces, and if they offered resistance it was liable 
to bombardment. It is quite likely that some of the smaller places upon 
which bombs have been dropped were undefended, as alleged, in which 
case the acts were clearly in violation of the Hague convention. 88 The 
reported launching of bombs from a Japanese aeroplane upon German 
war-ships in the harbor of Kiau-Chau and upon wireless and electric 
power stations was, of course, not contrary to the Hague prohibition 
nor was the dropping of bombs by English aviators on the Zeppelin 
factories at Dusseldorf and Friedrickshaven in November and upon the 
Krupp factory at Essen in December. 

But admitting that the German aviators were within the letter of the 
law in all their bomb dropping operations, it does not follow that their 
acts were in every case in conformity with the rules of humane and civi- 
lized warfare. The preamble to the Hague Convention Respecting the 
Laws and Customs of Land Warfare declares that the governments rep- 
resented in the Conference "were animated by a desire to serve * * * 
the interests of humanity and the ever progressive needs of civilization." 
What therefore the letter of the convention may permit its spirit may 
forbid. It may be safely presumed that the Conference did not intend 
to sanction the indiscriminate dropping of bombs on hospitals, churches, 

87 The report of the Belgian Commission of Inquiry ("The Case of Belgium," 
p. 23) denies that Antwerp, Louvain and Namur were "invested" or "besieged" at 
the time the German bombs were dropped upon them, but it does not appear that 
they were also "undefended." On the contrary, they were undoubtedly defended in 
the technical sense in which the word is used in military law. 

88 In "The Case of Belgium" (p. 23), it is stated that the village of Heyst-op-den- 
Berg and the city of Malines were bombarded by the Germans "both of which were 
undefended and in which there was not a single Belgian soldier." 



INTERNATIONAL LAW IN THE EUROPEAN WAR 101 

art galleries, and private houses, and the killing of innocent non-com- 
batants when no military end was likely to be subserved. The undevel- 
oped state of aerial navigation makes it impossible to direct the launch- 
ing of bombs from air ships so that they will strike only legitimate ob- 
jects of attack. In most of the cases reported, the bombs dropped did 
not fall upon ammunition depots, military works or other objects of 
legitimate attack, but upon private houses, hospitals, and churches, or in 
the public streets or squares, the only effect of which was to terrorize 
the population, kill innocent non-combatants and destroy private 
property. 

It is not necessary to brand such methods of warfare as "down-right 
murder" or "pitiless savagery," as some respectable American news- 
papers have done, but it is quite within the bounds of truth to say that, 
for an aviator to travel far beyond the sphere of military operations 
and, without warning, drop powerful explosives indiscriminately upon 
private houses and in the streets, killing innocent non-combatants who 
cannot defend themselves, is contrary to the generally accepted notions 
of civilized warfare. 

IV 

DESTRUCTION OF TOWNS AND OF INSTITUTIONS DEVOTED TO RELIGION, 
EDUCATION, SCIENCE AND ART, AS PUNITIVE MEASURES 

With the possible exception of the violation of Belgian neutrality, 
no acts have provoked wider criticism than the burning of Louvain with 
its university, its cathedral, its library, including its books, manuscripts 
and scientific collections, the partial destruction of the cathedrals of 
Rheims and Soissons, the alleged "massacre" at Aerschot, the "sack- 
ing " of Senlis, including the partial destruction of its cathedral, and the 
"atrocities" at Linsmeau, Termonde and Orsmael. The British Prime 
Minister, in his Guildhall speech of September 4th, characterized the 
burning of Louvain as "the greatest crime committed against civiliza- 
tion and culture since the Thirty Years War — a shameless holocaust of 
irreparable treasures lit up by blind barbarian vengeance." 89 Sir 
Frederick Pollock also declared that "it exceeded in horror and calcu- 

89 London Times, September 5, 1914. 
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lated wickedness any military crime committed since the Thirty Years 
War." M The London Times denounced it as "an atrocious act without 
a parallel even in the Dark Ages and one which would turn the hands of 
every civilized nation against the Germans." These expressions fairly 
represent the opinion of the English and, to a large degree, the American 
public in regard to the character of the act. 

The public dispatches represent that, among other "atrocities," 
the greater part of Aerschot, "an undefended country town" was de- 
stroyed, the church of Notre Dame "desecrated" and more than one 
hundred and fifty of the inhabitants "massacred," including the burgo- 
master and his fifteen year old son. A few days later Malines, also 
"an open and undefended town," was bombarded and many buildings 
and monuments, including the cathedral, the Hotel de Ville, the Roman 
Catholic university, and the court houses were destroyed. Still later 
Dinant, "a charming town with many picturesque buildings," suffered 
the fate of Louvain and Malines. The leading citizens were made 
prisoners, including the members of the communal council, all but three 
or four of the latter being shot. Termonde is alleged to have suffered 
a similar fate, more than 1100 of its 1400 houses being destroyed. 

The reports which we have of these acts are no doubt exaggerated, 
coming as they do mainly from English and Belgian sources, and simple 
justice to the military commanders of a great civilized state against 
whom the charges are made requires that whenever the evidence is 
doubtful, judgment should be suspended until the facts are fully known. 
In the present discussion, therefore, consideration will be mainly con- 
fined to an examination of the law governing those acts which the 
Germans themselves do not deny having committed. The destruction 
of Louvain is one of these, although it should be said that their account 
of the extent of the damage differs in some respects from the accounts 
derived from Belgian and English sources. While admitting in the main 
the facts charged in regard to Louvain, the Germans justified their act 
as a legitimate punitive measure against the city in consequence of the 
firing upon German troops in occupation thereof, by certain of the civil- 
ian inhabitants. The city had surrendered, the military commander had 
taken as hostages a number of the leading citizens, and the inhabitants 
90 Letter to the Times, August 30, 1914. 
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had been ordered to hand over their arms, and these were deposited 
in the church of St. Peter, or were supposed to have been. On the 
24th of August, after the main body of the German Army had departed, 
there was, as the German accounts allege, a simultaneous attack upon 
the garrison from different parts of the city, thus indicating that the 
uprising was a part of a concerted plan. Ammunition and weapons 
were found concealed in the cellars of certain private houses, and a 
number of priests were alleged to have been caught distributing arms 
among the inhabitants. The fight lasted two days, during the course of 
which five German soldiers were wounded. 

The Belgian Commission of Inquiry, on the contrary, affirms that the 
firing was done, not by the inhabitants, but by a number of German 
soldiers who mistook as Belgians a detachment of their own countrymen 
returning from Malines where they had been defeated, and therefore 
fired upon them in the belief that it was the enemy. 91 Believing that 
they had been attacked by the civilian inhabitants, the Germans pro- 
ceeded by way of reprisal to bombard and burn the city with the results 
stated above. The evidence now available is not sufficient to warrant 
us in forming a judgment as to which of the two versions is the correct 
one, nor is it necessary to the present discussion that this should be done. 

We will assume that the German explanation is the correct one, and 
then consider the question of the lawfulness of the act, which the Ger- 
mans do not deny to have committed. Before passing immediately to 
this question, we may call attention to the fact that the destruction of 
Louvain, with its public buildings, university and cathedral was not an 
act entirely unparalleled in the history of modern warfare, as has been 
charged. During the American Civil War, Chambersburg, a small 
undefended town, was bumed by General Early because it refused to 
pay a contribution levied upon it, 92 and there were other well known 
cases where Southern towns were bumed by Federal commanders. 
Durbg the Crimean War the town of Kertsch, with its museum, for- 
merly a Greek temple, was bumed by the English and French. As is 
well known, the Capitol buildings at Washington were bumed by the 

91 "Case of Belgium," p. 43. 

»* It is refreshing to know that this act was disapproved by General Lee. Gordon, 
Reminiscences, p. 305. 
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British forces during the War of 1812, and the act was justified by 
Admiral Cockburn as a legitimate measure of reprisal for shots fired by 
civilians from one of the buildings. But the act has been almost univer- 
sally condemned by writers on international law as wholly unjustifiable. 93 
In 1860, the British and French forces destroyed the Chinese Imperial 
Summer Palace to "awe the Chinese into respect for British power." 94 
During the American Civil War the Virginia Military Institute at 
Lexington and most of the professors' houses were burned by General 
Hunter of the Federal Army. 96 In the Austro-Italian War of 1866 
churches, hospitals and art collections were destroyed by the Austrian 
armies. 96 During the Franco-German War of 1870-71, many French 
towns were dealt with in the same manner by the Germans as the Belgian 
and French towns have been dealt with in the present war. The library 
of the University of Strassburg, with 400,000 volumes and 2400 manu- 
scripts, an art gallery and various public buildings were destroyed and 
the tower of the cathedral was burnt. 97 During the same war the Abbey 
of St. Denis was battered to pieces by German shells, 98 a Gothic chapel 
at Toul was ruined, the churches of Longwy, Peronne, and Bitsche were 

93 Compare Bordwell, Law of War, p. 63. The whole matter is fully examined in 
Lawrence's Wheaton, Pt. IV, Ch. II. 

94 "This act," observes Rivier, Vol. II, p. 320, "was unworthy of the two European 
nations which everybody in the Orient considered as the advance guard of civilization 
and progress. The contents of the palace, statuary, vases, jewelry, and works of art, 
were seized before the destruction, and a joint commission was appointed to divide 
the choicest objects between Queen Victoria and Napoleon III. The proceeds from 
the sale of other objects were divided among the soldiers, the share of each amounting 
to about 100 francs." Pradier-Fodere, Vol. VI, p. 1107; Nys, Droit International, 
Vol. Ill, p. 326. 

96 Gordon, Reminiscences, p. 302. 

96 Bolton King, History of Italian Unity, Vol. I, p. 344. 

97 Bonfils, sec. 1086, n. 2, and Hozier, The Franco-Prussian War, Vol. II, p. 71. 
Speaking of the destruction of the Strassburg library, Spaight (p. 186) remarks that 
"it is hardly a fanciful anticipation to say that this great world loss will make the 
war of 1870-71 memorable when the politics that led to it and the names of the 
battles and leaders are forgotten." Sir Henry Hozier, historian of the war, says that 
"since the apochryphal burning of the library of Alexandria, perhaps no equally 
irreparable loss has occurred." The German justification for the bombardment of 
the Cathedral of Strassburg was that the French had installed on the tower an 
observatory for the artillery officers. Revue de Droit Int. et. de Leg. Comp., Vol. Ill, 
p. 303. 

98 Bonfils, sec. 1085, n. 2. 
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made heaps of stone and rubbish and the Invalides, the Sorbonne, 
The Pantheon, St. Sulpice, the College of Law and several military 
hospitals of Paris were shelled during the bombardment of that city." 
During the war between Bolivia, Chile and Peru in 1880 the conquerors 
appropriated the contents of museums and libraries, and boasted of 
having despoiled the public library and art galleries of Lima of their 
collections. 100 

The right of a belligerent to inflict collective punishment upon the 
inhabitants of occupied territory for individual acts of the civil popula- 
tion was resorted to with great severity by the British during the Boer 
War, almost barbarously by Lord Kitchener, says Spaight. 101 Not a 
beast or a field of standing com was left, we are told. Altogether, says 
Spaight, the record fills many sombre pages of the British "Blue Book." 
The legal justification was extremely doubtful as were also the resulting 
benefits to the belligerent that resorted to such measures. 102 

Reference to these cases is made here to show that the German 
"atrocities" of the present war, now so severely condemned, are not 
unparalleled in the history of modern civilized warfare, but that, on the 
contrary, they have been rather common. Some of them, like the 
burning of Atlanta, have been justified as legitimate acts of military 
necessity; some, like the destruction of public buildings in Paris and 
Strassburg, were a necessary incident in the bombardment of those 
cities or were a measure of reprisal for their use by the enemy for military 
purposes. Others, like the burning of Boer farms, were justified by the 
English as a punitive measure for unlawful acts of non-combatants. 
In passing judgment upon the other cases, the legality of which it is 
less easy to justify, it is well to remember, however, that at the time those 
acts were committed, there was far less certainty in regard to the rights of 
belligerents than now. Much of this uncertainty has happily been 

99 Spaight, pp. 181, 186; and Bonfils, sec. 1085, n. 2. 

100 Nys, Droit International, Vol. Ill, p. 326. 

101 P. 137. 

102 See on this point Bordwell, The Law of War, pp. 94, 148; and Spaight, pp. 127, 
352, 377. The legal justification depends on whether the destruction of the railroads 
was the act of non-combatants, which is not apparent from the accounts, or of the 
organized military forces of the Boers. In the latter case there was no justification 
for the punishment. 
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removed by general agreement among the body of states, and we now 
have in the several Hague conventions a fairly definite body of law 
defining the rights of belligerents and subjecting the exercise of those 
rights to certain restrictions. It is, therefore, possible to judge the 
charges made against the Germans of violating the laws of war with 
more definiteness than was possible at the time of the war of 1870 when 
no such conventions were in force. 

No principle is more clearly established in international law than the 
right of an occupant to the obedience of the inhabitants of the territory 
occupied by him and of his right to punish them for disobedience, subject 
to certain limitations. 103 In regard to the right of a belligerent to inflict 
punishment in such cases, Article 50 of the annex to the Hague Conven- 
tion Respecting the Laws and Customs of War on Land provides that 
"no general penalty, pecuniary or otherwise, shall be inflicted upon the 
population on account of actions of individuals for which they cannot be 
regarded as jointly and severally responsible." ,04 In the case of Louvain, 
there is no doubt that the German occupation of the town was effective 
at the time the acts alleged were committed. The city had surrendered 
to the invader, the German troops had established their quarters therein, 
the military authorities had called upon the inhabitants to deliver up 
their arms, and this had been done or was supposed to have been done. 

But assuming, what the Belgians strongly deny, that the Germans 
were attacked by some of the civilian population, were they justified in 
inflicting punishment upon the community as a whole? That depends 
upon whether the alleged acts were such that the individuals committing 
them could be held jointly and severally responsible. If, as the Germans 
contend, the alleged attack by the Belgians was simultaneous and the 
result of a preconcerted arrangement, it was clearly an act for which the 
inhabitants were jointly responsible. But even assuming that such was 
the case, and the evidence is far from conclusive, was the punishment a 
humane and legitimate one? The principle is affirmed by all writers 
that the punishment in such cases must be reasonable, that is, must not 

103 Cf. Merignhac, p. 264; Oppenheim, Vol. II, p. 175; Hall, sec. 156; Bonfils, sec. 
1218; Rivier, Vol. II, p. 301; Spaight, p. 113; Halleck, Elements, p. 210; Bordwell, 
p. 317; Despagnet, sec. 577; Bluntschli, sec. 643 bis; Bentwich, War and Private 
Property, p. 37. 

104 Scott, Texts, p. 227. 
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be out of proportion to the offense. The rule is well stated by Hall, who 
declares that reprisals can be resorted to only under the pressure of 
absolute necessity, and then not by way of revenge, but only in cases and 
to the extent by which an enemy may be deterred from a repetition of 
the offense. 108 The rule adopted by the Institute of International Law 
adds that reprisals must in all cases be consistent with the rules of 
humanity and morality. 106 In the present case a fine would have been 
unobjectionable, but shall we say that a belligerent has a right, in the 
face of the now generally accepted laws of civilized warfare, to bombard 
a city for the acts of a few individuals, burn hundreds of private houses, 
destroy an ancient university with its library, works of art and scientific 
collections, ruin a noble cathedral and convert a thriving city into a 
place of waste and desolation? We think the only possible answer is, 
"no." The Hague convention declares that the right of belligerents to 
adopt means of injuring the enemy is not unlimited; 107 that to destroy 
the enemy's property, unless such destruction is imperatively demanded 
by the necessities of war, is forbidden; 108 that in sieges and bombard- 
ments all necessary steps must be taken to spare, as far as possible, 
buildings dedicated to religion, art, science or charitable purposes, 
historical monuments, hospitals and places where the sick and wounded 
are collected, provided they are not being used at the time for military 
purposes. 109 The Germans themselves have not claimed that the 
university, the library, the cathedral and other public buildings de- 
stroyed by them at Louvain were being used for military purposes at 
the time, nor is there any evidence that any attempt was made by them 
to spare these buildings, and it cannot be seriously contended, we believe, 
that their destruction "was imperatively demanded by the necessities 
of war." Under the most charitable construction, the act was, there- 
fore, not only contrary to the enlightened sentiment of the age, but 

105 Sec. 135. 

106 Arts. 84-86. See also Westlake, Pt. II, pp. 113, 115; Bordwell, p. 316; Merign- 
hac, Lois et Coutumes, p. 212; Despagnet, sees. 543, 577; Holland, Laws of War, 
p. 61. Compare also, "The Instructions for the Government of the United States 
Armies," Art. 28, and the French manual for the use of officers, p. 25. 

107 Article 22, Annex to the Convention Respecting the Laws and Customs of War. 

108 Article 23. 

109 Article 27. 
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it was in violation of the provisions of a great convention of which Ger- 
many and the other Powers were signatories. 

The bombardment of the cathedral at Rheims was, if the German 
version is correct, more excusable. The city was clearly defended, and 
was therefore liable to bombardment. If, as the Germans claim, the 
French were using the tower for purposes of observation to direct their 
artillery fire, the enemy was justified in trying to remove the observation 
post, as they were in the case of the Strassburg Cathedral in 1870; and 
if, as they claim, the bombardment ceased as soon as the steeple had 
been cut away and they inflicted no more damage than was necessary to 
accomplish this object, the French and not they must bear the respon- 
sibility. If, on the other hand, as the London Times asserts, 110 the 
cathedral was not being used by the French for military purposes, and 
that a Red Cross flag floated over the tower and protected German 
wounded within its walls, the destruction was wholly unjustifiable, for 
such architectural landmarks as this noble cathedral belong not to 
France but to the world. They are the common heritage of civiliza- 
tion and are protected not only by their sanctity but by the law of 
nations. What was said in the act restoring to the Philadelphia 
Academy of Sciences a collection of paintings captured in 1812 by a 
British vessel, "the arts and sciences are considered not as the 
peculium of this or that nation but as the property of mankind at 
large," may be equally said of such landmarks as the cathedral at 
Rheims. 

No one has more severely condemned such acts than Bluntschli. 
"The intentional destruction or degradation," he says, "of monu- 
ments and works of art, instruments and scientific collections, by the 
troops of occupation of enemy territory are not permitted in time of 
war and are considered today as acts of barbarism. 111 Churches, 
hospitals, buildings devoted to charity, museums and other scientific 
or philanthropic establishments must, as far as possible, be re- 
spected." 112 

1U > Weekly edition, September 25, 1914. 

111 Droit International Codifii, Tr. by Lardy, sec. 644. 

112 Ibid., sec. 648; cf. also sees. 34-36 of Lieber's "Instructions for the Government 
of the Armies of the United States." 
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The "sacking" of Senlis, like the burning of Louvain, was a punitive 
measure inflicted on the town because of shots alleged to have been fired 
on the German soldiers from the windows of private houses. The mayor, 
who had been seized as a hostage, was shot, the town was bombarded, 
many houses, including the railway station, were destroyed, and the ca- 
thedral was damaged. Except as to the bombardment of the cathedral, 
the punishment was not contrary to the laws of war as they are now 
understood, although it may have been more severe than the circum- 
stances of the case required. The punishment of the villages of Lins- 
meau and Orsmael was justified by the Germans on the same ground, 
although the Belgians deny that any part of the civil population partic- 
ipated in the attack on the German troops. 

The "massacre" at Aerschot was a punishment for the alleged killing 
of a German officer by the son of the burgomaster. About 150 citizens, 
including the burgomaster and his fifteen year old son, are alleged to 
have been seized and shot and the town pillaged. Again the Belgians 
deny the charge that the son of the burgomaster killed the German 
officer or that any of the civil population took part in the fighting. For 
lack of evidence, it is impossible to say which version is the correct one. 
The punishment may have been needlessly severe, but the laws of war 
allow it and they do not undertake to prescribe the character or extent 
of the punishment that may be inflicted in such cases. Nevertheless, 
the Hague convention states that, in the absence of a written under- 
standing, it is not intended that unforeseen cases shall be left to the 
arbitrary judgment of military commanders, and it adds that the con- 
tracting parties have thought it expedient "to declare that in cases not 
included in the regulations adopted by them, populations and bellig- 
erents remain under their protection and the rule of the principles of the 
law of nations as they result from usages established between civilized 
nations, from the laws of humanity and the demand of the public con- 
science." 

The old idea that it is permissible to a belligerent to resort to any 
measures which in his judgment may induce an enemy to sue for peace 
is, happily, no longer recognized. The civilized world has given its 
approval to two great principles: first, that the sole object of war is to 
overcome the military forces of the enemy, and, second, that the means 
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which may be adopted to accomplish this object are not unlimited. 113 
The view expressed by Bismarck in 1870 that a people may be made to 
suffer to induce them to long for peace would not, says Spaight, be acted 
on by any civilized nation today. 114 The German doctrine of military 
necessity — the distinction between Kriegsrecht, Kriegsmanier, Kriegs- 
gebrauch, or the normal rules of war, on the one hand, and Kriegsraison, 
or the exceptional rules of war, on the other, the latter of which allows 
resort to extreme methods, including pillage, incendiarism, terrorism, 
systematic devastation, and even the putting to death of inoffensive 
citizens, has been severely condemned by English, French and American 
writers as the very negation of the laws of war, as a recognition of the 
arbitrary supremacy of military commanders and a sanction of the 
maxim that in war the end justifies the means. 115 According to this 
doctrine, the laws of war cease to be obligatory when the circumstances 
are such that the attainment of the object of war would be hindered by 
their observance, or, to quote the German maxim, Kriegsraison geht 
vor Kriegsrecht. 

But Bluntschli does not go to such lengths, and nowhere does he refer 
to the distinction between Kriegsrecht and Kriegsraison. He says, " One 
may do in time of war whatever is required in military operations, that 
is to say, whatever is necessary for the attainment of the object of war, 
so long as it does not violate the laws of humanity and the accepted 
usages of civilized nations." 116 Again, he lays down the principle that 
the rules of international law in respect to the rights and obligations of 

113 Compare Spaight, p. 74, and Wheaton, Pt. IV, Ch. II. 

114 Op. cit., p. 113. 

115 For the enunciation of this doctrine see Von Clausewitz, On War, English 
translation by Graham; Leuder in Holtzendorff, Handbuch des Volkerrechts, Vol. IV, 
sees. 65-66; Ullmann, V6lkerrecht,sec. 144; Liszt, Das Volkerrecht, sec. 39; and Kluber, 
Droit des Gens, sec. 245. For criticism of the doctrine, see Westlake, International 
Law, — War, p. 115; Merignhac, Lois et Coutumes, p. 143; Nys, Droit International, 
Vol. Ill, p. 203; Pradier-Fodere, Traite, sec. 2740; Pillet, Lois de la Guerre, sec. 59; 
Bordwell, Law of War, p. 5; Holland, The Law of War on Land, p. 13. This doctrine 
is also laid down in the official Kriegsbrauch im Landkriege prepared by the Prussian 
general staff in 1902. Merignhac severely criticises this publication for the extreme 
views of military necessity which it upholds and for its scant allusions to the Hague 
conventions, the binding force of which it apparently ignores. See his Les Lois de 
la Guerre Continental Suivanl le Grande Etat major Allemand. 

116 Droit International Codifie, tr. by Lardy, sec. 549. 
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belligerents mUst be respected even in an unjust war. 117 Again, "Civil- 
ized nations likewise repudiate the principle that a belligerent may do 
to the enemy all that appears useful to his own cause." 118 It is re- 
freshing to find at least one honored German jurist who refuses to give 
his approval to the doctrine that the observance of the law is binding 
on belligerents only so long as it does not stand in the way of military 
success. 

V 

CONCLUSION 

Various other important questions of international law have been 
raised since the outbreak of the present war, but the limits of this paper 
do not permit of their discussion here. Consideration of some of them 
may well be deferred until the facts are more definitely known. Each 
side has accused the other of employing dumdum bullets in violation 
of one of the Hague conventions, and each has made representations to 
the President of the United States in regard to the conduct of the other in 
respect to the employment of such instruments of warfare. Early in 
the war the French Government addressed a note of protest to the 
signatory Powers of the Hague convention, and in October the German 
Government did likewise. The Allies have charged the Germans with 
firing upon ambulances and hospitals, the misuse of the Red Cross 
flag, the maltreatment of prisoners and wounded, with committing 
outrages upon women, compelling women and children to march in 
front of their troops to shield them from the enemy's bullets, with 
forcing the inhabitants to serve as guides and to dig trenches, the sys- 
tematic burning of villages and the massacre of non-combatants, with 
pillage, robbery, and various other atrocities. The Germans likewise 
have made similar charges against the Belgians and French. The French 
note of protest in September, in summing up its charges, said, "The 
government of the Republic, in the presence of such proceedings which 
are reproved by the universal conscience, leaves to the civilized Powers 
the full appreciation of these criminal acts, which will forever dishonor 
the belligerent guilty of them." 

117 Droit International Codifie, tr. by Lardy, sec. 519. 

118 Ibid., sec. 534. 
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It may be safely assumed that the reports of these violations of the 
laws of war have been greatly exaggerated, as such accusations have 
generally been during the wars of the past, and no doubt in some cases 
they are without foundation. Under these circumstances, discussion 
of them should be deferred until the facts have been irrefutably es- 
tablished. In the meantime, we may venture the hope that, in the in- 
terest of a common civilization, in the interest of respect for law, and in 
the interest of simple justice to both sides, the facts may be discovered, 
sifted by impartial hands and a just judgment rendered. One thing is 
clear — recent events have given it added confirmation — no breach of 
the laws of war will be passed over in silence in these days. The en- 
lightened public opinion of the world may not yet be sufficiently powerful 
to compel the observance by belligerents of all the laws of war, even when 
they have agreed to be bound by them, but its potency is already a 
mighty influence in securing high standards of conduct in international 
relations. The national sensitiveness to unfavorable opinion and the 
desire for the good will of the civilized world have found abundant 
illustration in the efforts of the belligerents in the present war to have 
their cases properly presented to and fairly judged by the people of the 
United States. It is to be expected that there will be occasional lapses 
from right conduct in respect to their international obligations by mem- 
bers of the body of civilized states, especially during the strain of war 
when their existence may seem to be imperilled, but it may be assumed 
that no great Power will deliberately and wantonly violate those obliga- 
tions, if for no other reason because of its fear of encountering the con- 
demnation of the public opinion of the world. "International law will 
be observed," says a distinguished scholar, "because the conscience of 
the world finds in its rules an increasing approximation of the rule of 
right, to the standards of justice and humanity, which are of almost 
universal acceptance." lld 

James W. Garner. 

119 A. Pearce Higgins, The Binding Force of International Law, p. 36. 



